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Protest relating to awards under a prior 
solicitation is untimely and not for 
consideration. 

Competitive advantage allegedly enjoyed by a 
mobilization base producer because of award 
of a prior contract at a high unit price is 
not improper since it was statutorily 
permissible and did not result from unfair 
government action. 

Where a contracting agency determined to fill 
an additional reauirement by option exercise 
at a reduced price, with changed delivery 
terms, it was required to negotiate with both 
contractors eligible €or award. 

Althouqh negotiations for an additional 
requirement may have been conducted 
informally because of the contracting 
agency's belief that it was only exercising 
an option, no prejudice resulted where the 
only eligible offerors were both afforded 
equal information and an equal opportunity to 
compete for the requirement. 

Nuclear Metals, Inc. (Nuclear) protests the award by 
the Army of a contract for penetrato; cores to Aerojet 
Ordinance Company (Aerojet), under solicitation No. DAAA09- 
84-R-0084. Nuclear asserts that i t  had been awarded this 
requirement by the Army's exercise of an option under an 
award to Nuclear, and that subsequently improper negotia- 
tions were conducted with, and an award made to, Aerojet. 

We deny the protest in part and dismiss it in part. 

The award at issue is characterized by the Army as the 
exercise of an option for a quantity increase to run con- 
currently with performance under an existing contract. The 
original contract to Aerojet was part of a split award 
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under  t h e  m o v e - r e f e r e n c e u  s o l i c i t a t i o n .  The p r x c u r e m e n t  
was n e g o t i a t e d  p u r s u a n t  t o  10 U . S . C .  5 2 3 0 4 ( a ) ( 1 6 )  ( 1 9 8 2 ) ,  
as ilrlpleItienteU by Defense  A c q u i s i t i o n  R e g u l a t i o n  <(DAH) 
s 3 - 2 1 6 ,  a s  a p r o c u r e m e n t  res t r ic ted  t o  Aerojet and Nuc lea r  
as  i n d u s t r i a l  m o b i l i z a t i o n  Dase producers. T h i s  KYP,  i s s u e d  
on  F e b r u a r y  l U ,  1 9 b 4 ,  was f o r  1 0 6 , 8 2 0  cores, w i t h  a 1 U O  
p e r c e n t  o p t i o n  p r o v i s i o n .  E v h l u a t i o n  was on  t h e  base quan- 
t i t y  e x c l u s i v e  of t h e  o p t i o n  q u a n t i t y .  On March 3 0 ,  1 9 8 4 ,  
trie Army awaraea N u c l e a r  a c o n t r a c t  f o r  65,ObU cores a t  a 
u n i t  p r ice  of $ 2 0 5 . 2 0 .  Nuclear's u n i t  o p t i o n  p r i c e  was 
$ 2 2 5 . 7 2  f.0.~. o r i g i n ,  o r  $ 2 2 6 . 1 2  t .0 .b .  u e s t i n a t i o r i .  On 
A p r i l  2 0 ,  t h e  Army awaraed Aerojet  a c o n t r a c t  t o r  t n e  bal- 
a n c e  ot t h e  r e q u i r e m e n t ,  41,&20 cores,  a t  a u n i t  p r ice  o f  
$ 2 5 1 . 0 0 .  Aerojet 's  u n i t  o p t i o n  p r i c e  was $ 4 3 3 . 1 0  f .0 .b .  
o r i y i n ,  and $ 4 3 3 . 4 0  f . 0 .b .  a e s t i n a t i o n .  

The  r e a s o n  f o r  the s p l i t  awara, w i t h  award t o  Aerojet 
a t  t h e  n i g h e r  p r i c e ,  was t h e  Army's des i re  t o  m a i n t a i n  i ts  
i c i o b i l i z a t i o n  base fo r  p r o a u c t i o n  of t h e  cores, as a u t h o r i z e d  
u n a e r  t h e  a b o v e - c i t e d  s t a t u t e  and r e g u l a t i o n s .  A s  o u r  
O f f i c e  h a s  r e c o g n i z e d ,  procure l t ien ts  n e g o t i a t e d  t h e r e u n d e r  
are  c o n d u c t e d  w i t h  t h e  normal  c o n c e r n  of i n s u r i n g  maximum 
c o n i p e t i t i o n  placea s e c o n a a r y  t o  t h e  n e e a s  o f  i n d u s t r i a l  
m o b i l i z a t i o n ,  w h i c h  permits award t o  a p r e a e t e r m i n e d  con- 
t r ac to r  o r  c o n t r a c t o r s  i n  oraer t o  c rea te  o r  m a i n t a i n  t h e i r  
r e a d i n e s s  to  p r o d u c e  m i l i t a r y  s u p p l i e s  i n  t h e  f u t u r e .  
P i o n e e r  Tool & b i e  Company, e t  a l .  
N O V .  18 ,  1 9 8 3 ,  b3-2 C.P.D. 11 5 8 4 ;  
I n a u s t r i e s ,  I n c . ,  B-195679,  U e c .  1 
li 4 1 8 ;  45  Comp. Gen. 6 4 6  ( 1 9 7 0 ) .  

, b - 2 1 1 ~ 9 1 .  e t  a1  
i i a t i o n a l  Pkesto 
4, 1 9 7 9 ,  79 -2  C.P 

A f t e r  malting awaras, t h e  Army d e t e r m i n e d  t h a t  it 
h a d  a n  a a d i t i o n a l  r e q u i r e m e n t  f o r  1 2 , 7 5 1  cores. T h e  Army's 
c h a r a c t e r i z a t i o n  of t h e  e n s u i n g  c o u r s e  of e v e n t s  is t h a t  t h e  
a a a i t i o n a l  r e q u i r e m e n t ,  e v e n t u a l l y  i n c r e a s e a  t o  1 9 , 3 3 9  
cores, was awaraea t o  Aerojet by e x e r c i s e  of t h e  o p t i o n  on  
k u y u s t  23, implemented by a c o n t r a c t  nioaif i c a t i o n  Finicn 
ref lected Aeroje t ' s  reduced o p t i o n  u n i t  price of $175.UO per 
core, w i t h  t h e  e x i s t i n g  month ly  a e l i v e r y  s c h e d u l e  m o d i f i e d  
t o  i n c o r p o r a t e  a c o n c u r r e n t  p r o d u c t i o n  i n c r e a s e .  The Army 
i n d i c a t e s  t h a t  t h i s  a c t i o n  WBS t a k e n  a f t e r  b o t n  N u c l e a r  a n a  
Aerojet  were a d v i s e d  of the a a a i t i o n a l  r e q u i r e m e n t  and g i v e n  
an o p p o r t u n i t y  t o  s u b m i t  reduced o p t i o n  p r i c e s .  

N u c l e a r ' s  u n d e r s t a n d i n y  of t h e  e v e n t s  i s  d i f i e r e n t .  
N u c l e a r  asserts t h a t  o n  J u l y  19 it  r e c e i v e d  a n  award of 
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1 2 , 7 5 1  a d d i t i o n a l  cores by t h e  Army ' s  exe rc i se  o f  N u c l e a r ' s  
o p t i o n  a t  a p r i c e  e q u a l  t o  t h e  b a s e  u n i t  p r i c e  o f  $205 .20  
r e d u c e d  i n  e x c h a n g e  f o r  a s h o r t e n e d  d e l i v e r y  s c h e d u l e .  In 
p a r t i c u l a r ,  N u c l e a r  a l l e g e s  t h a t  a n  Army c o n t r a c t  s p e c i a l i s t  
s p e c i f i c a l l y  n e g o t i a t e d  and  a g r e e d  t o  t h i s  a r r a n g e m e n t  w i t h  
N u c l e a r  p e r s o n n e l  by  t e l e p h o n e  c a l l s  w h i c h  o c c u r r e d  o n  
J u l y  1 9 .  N u c l e a r  s t a t e s  t h a t  t h e  Army had  a l s o  p r e v i o u s l y  
made c o n t r a c t  m o d i f i c a t i o n s  by  s u c h  t e l e p h o n e  c a l l s .  
Nuc lea r  f u r t h e r  a s s e r t s  t h a t  i t  was a d v i s e d  o n  J u l y  19 t h a t  
a c o n t r a c t  m o d i f i c a t i o n  r e f l e c t i n g  t h e  o r a l  a g r e e m e n t  w o u l d  
be i n  p l a c e  i n  time f o r  t h e  f o r t h c o m i n g  s h i p m e n t ,  and t h a t  
N u c l e a r  was a d v i s e d  t o  p r o c e e d  w i t h  a p r o d u c t i o n  r a t e  w h i c h  
r e f l e c t e d  t h e  i n c r e a s e .  N u c l e a r  c o n t e n d s  t h a t  i n  r e l i a n c e  
on  t h i s  r e p r e s e n t a t i o n ,  i t  took s t eps  t o  p r o d u c e  a n d  s h i p  
t h e  cores  i n  accordance w i t h  t h e  i n c r e a s e d  p r o d u c t i o n  l e v e l .  

N u c l e a r  s t a t e s  t h a t  o n  J u l y  2 5 ,  i t  r e c e i v e d  t h e  
f o l l o w i n g  m a i l g r a m  d a t e d  J u l y  2 3 ,  f rom t h e  Army which  
N u c l e a r  a s s e r t s  is c o n s i s t e n t  w i t h  i t s  o r a l  a g r e e m e n t :  

"The  Governmen t  h a s  an a d d i t i o n a l  
r e q u i r e m e n t  f o r  1 2 , 7 5 1  ea core f / p r o j e c t i l e  
105MM, APFSDS-T, M833. I n  a c c o r d a n c e  w i t h  
t h e  o p t i o n  f o r  i n c r e a s e d  q u a n t i t y  CH-20 of 
r e f e r e n c e d  c o n t r a c t .  R e q u e s t  y o u r  o p t i o n  
p r i c e  be b a s e d  o n  c o n c u r r e n t  [ e x t e n d e d ]  
d e l i v e r y  f o r  t h i s  i n c r e a s e d  q u a n t i t y .  The  
d e l i v e r i e s  s h o u l d  be s p r e a d  e q u a l l y  o v e r  
t h e  c o n t r a c t  p e r f o r m a n c e  p e r i o d  o r  a s  a 
minimum of 10 m o n t h s  p e r i o d .  

R e q u e s t  y o u r  o p t i o n  p r i c e  be  f o r w a r d e d  
to  t h e  PCO a s  s o o n  a s  poss ib le . "  

N u c l e a r  s t a t e s  t h a t  i t s  c o p y  o f  t h e  m a i l g r a m ,  u n l i k e  
t h e  c o p y  i n  t h e  a g e n c y  report ,  d i d  n o t  i n d i c a t e  t h a t  Aerojet 
had r e c e i v e d  a s i m i l a r  c o m m u n i c a t i o n .  N u c l e a r  a l s o  s t a t e s  
t h a t  o n  J u l y  2 4 ,  i t  r e c e i v e d  a l e t t e r  c o n f i r m i n g  t h e  c h a n g e  
i n  d e l i v e r y  s c h e d u l e .  T h i s  l e t t e r  s t a t e s :  

" R e f e r e n c e  C o n t r a c t  DAAA09-84-C-0453. 

I n  a n  a t tempt  t o  l e v e l  o u t  t h e  p r o d u c -  
t i o n  s c h e d u l e  of t h e  r e f e r e n c e d  c o n t r a c t ,  
Nuclear  Metals is  h e r e b y  a u t h o r i z e d  t o  s h i p  
t o  t h e  f o l l o w i n g  d e l i v e r y  s c h e d u l e .  
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30 J u l  84 t h r u  30 Nov 84  - 6 , 0 0 0  each 

30 Dec 84 t h r u  30 J u n  85 - 5 ,000  each 

M o d i f i c a t i o n  PO0003 w i l l  b e  i s s u e d  t o  
t h e  c o n t r a c t  t o  r e f l e c t  t h i s  d e l i v e r y  
s c h e d u l e  c h a n g e .  I' 

N u c l e a r  p o i n t s  o u t  t h a t  a n o t i c e  was p u b l i s h e d  o n  J u l y  26 i n  
t h e  Commerce B u s i n e s s  D a i l y  ( C B D ) ,  w h i c h  r e f e r s  t o  N u c l e a r ' s  
i n i t i a l  c o n t r a c t  and  s t a t e s  t h a t :  

'I. . . E x e r c i s e  of t h e  o p t i o n  p r o v i s i o n  
i n  C o n t r a c t .  . . t o  M o b i l i z a t i o n  Rase 
P r o d u c e r  N u c l e a r  Metals,  I n c .  . . . - Award 
d a t e  o/a 1 6  Aug, 8 4  - . . . . I '  

N u c l e a r  c o n t e n d s  t h a t  b y  these a c t i o n s ,  t h e  Army made 
award t o  N u c l e a r  u n d e r  t h e  o p t i o n  c l a u s e  of t h e  o r i g i n a l  
c o n t r a c t .  N u c l e a r  a s s e r t s  t h a t  some time a f t e r  award was 
made, t h e  Army e n t e r e d  i n t o  n e g o t i a t i o n s  w i t h  Aerojet .  
N u c l e a r  i n d i c a t e s  t h a t  i t  was aware o f  a c o r r e c t i n g  CBD 
n o t i c e  o f  A u g u s t  3 ,  w h i c h  s t a t e s  t h a t  t h e  Army was con tem-  
p l a t i n g  award of t h e  r e f e r e n c e d  a d d i t i o n a l  cores " b y  e x e r -  
c i s e  of  t h e  o p t i o n  p r o v i s i o n  i n  t h e  c o n t r a c t  t o  m o b i l i z a t i o n  
base  p r o d u c e r s , "  [ p l u r a l ]  o n  o r  a b o u t  A u g u s t  1 6 . "  Nuclear  
a l s o  i n d i c a t e s  t h a t  o n  A u g u s t  7 a n d  1 0 ,  i t  was t e l e p h o n -  
i c a l l y  a d v i s e d  by t h e  A r m y  t h a t  t h e  o p t i o n  q u a n t i t y  r e q u i r e -  
men t  h a d  i n c r e a s e d ,  a n d  i n  e a c h  i n s t a n c e  i t  v e r i f i e d  b y  
l e t t e r  t h a t  i t s  p r i c e  w o u l d  r e m a i n  t h e  same. On A u g u s t  2 4 ,  
N u c l e a r  l e a r n e d  t h a t  t h e  Army h a d  a w a r d e d  t h e  c o n t r a c t  t o  
Aerojet  o n  A u g u s t  23, a t  $ 1 7 5  per  u n i t  f o r  t h e  1 9 , 3 3 9  cores.  

I n  a d d i t i o n  to  i t s  a s s e r t i o n  t h a t  i t  h a d  a l r e a d y  
r e c e i v e d  a n  award ,  N u c l e a r  p r o t e s t s  t h a t  t h e  n e g o t i a t i o n s  
w i t h  Aerojet were u n d e r t a k e n  w i t h o u t  n o t i c e  t o  N u c l e a r  t h a t  
a n o t h e r  o f f e r  was b e i n g  c o n s i d e r e d ,  w h i c h  i t  c o n s i d e r s  t o  b e  
u n f a i r ,  secre t  d e a l i n g s  b y  t h e  Army. N u c l e a r  a l s o  o b j e c t s  
t h a t  Aero je t ' s  low p r i ce  was t h e  r e s u l t  of t h e  g o v e r n m e n t  
s u b s i d y  w h i c h  was p r o v i d e d  b y  t h e  i n i t i a l  a w a r d  t o  Aerojet  
a t  a h i g h  u n i t  p r i c e ,  a n d  t h a t  t h e  a w a r d  o f  t h e  o p t i o n  t o  
Aero je t  r e s u l t s  i n  a h i g h e r  o v e r a l l  p r i c e  t h a n  wou ld  h a v e  
r e s u l t e d  f r o m  a w a r d  t o  N u c l e a r ,  

W i t h  respect t o  N u c l e a r ' s  a l l e g a t i o n  t h a t  i t  h a d  b e e n  
awarded a n  o r a l  c o n t r a c t  f o r  t h e  o p t i o n  e x e r c i s e ,  t h e  Army 
d i s p u t e s  N u c l e a r ' s  v e r s i o n  o f  t h e  f a c t s .  I n  p a r t i c u l a r ,  t h e  
Army c o n t r a c t  s p e c i a l i s t  s t a t e s  t h a t  h e  h a d  n o  c o n v e r s a t i o n  
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w i t h  a n y  Y u c l e a r  p e r s o n n e l  o n  J u l y  1 9 ,  a n d  t h a t  w h i l e  o n  
e i t h e r  J u l y  17  o r  1 8 ,  h e  spoke w i t h  N u c l e a r  p e r s o n n e l ,  t h i s  
was o n l y  t o  s o l i c i t  N u c l e a r ' s  i n t e r e s t  i n  t h e  r e q u i r e m e n t  
f o r  1 2 , 7 5 1  a d d i t i o n a l  cores. T h e  s p e c i a l i s t  s t a t e s  t h a t  h e  
a d v i s e d  N u c l e a r  t h a t  award of t h e  a d d i t i o n a l  r e q u i r e m e n t  
w o u l d  be m a d e  t o  o n l y  o n e  of t h e  two c o n t r a c t o r s ,  a n d  s o u g h t  
to  o b t a i n  N u c l e a r ' s  pr ice  f o r  t h e  a d d i t i o n a l  r e q u i r e m e n t .  
T h e  c o n t r a c t i n g  s p e c i a l i s t  s t a t e s  t h a t  h e  g a v e  n o  a s s u r a n c e s  
t h a t  t h e  o p t i o n  u u a n t i t i e s  c o u l d  be  d e l i v e r e d  d u r i n g  t h e  
c u r r e n t  d e l i v e r y  s c h e d u l e ,  r a t h e r  t h a n  s u b s e a u e n t l y ,  a s  
p r o v i d e d  f o r  u n d e r  t h e  c o n t r a c t .  T h e  A r m y  agrees  t h a t  i t  
p u b l i s h e d  a C R D  n o t i c e  w h i c h  s t a t e d  a n  i n t e n t i o n  t o  award b y  
e x e r c i s e  of i t s  o p t i o n  u n d e r  t h e  N u c l e a r  c o n t r a c t .  Vowever, 
t h e  A r m y  p o i n t s  o u t  t h a t  t h i s  n o t i c e  re fe r red  o n l y  t o  1 2 , 7 5 1  
cores ,  r a t h e r  t h a n  t h e  19,339 cores w h i c h  were a c t u a l l y  
awarded,  a n d  t h a t  i t  r e fe r s  n o t  t o  a n  award a l r e a d y  made, 
b u t  r a t h e r  t o  a n  award proposed to  be made o n  o r  a b o u t  
A u g u s t  1 6 .  I n  a d d i t i o n ,  t h e  Army p o i n t s  t o  t h e  CBD n o t i c e  
of A u g u s t  3 ,  w h i c h  s p e c i f i c a l l y  i n d i c a t e d  t h a t  i t  was a 
c o r r e c t i o n  o f  t h e  p r e v i o u s  n o t i c e ,  a n d  s t a t e d  t h a t  award was 
c o n t e m p l a t e d  by e x e r c i s e  of a n  o p t i o n  t o  " m o b i l i z a t i o n  b a s e  
p r o d u c e r s  ." 

T h e  Army c o n t e n d s  t h a t  t h e r e  is n o  e v i d e n c e  of a n y  
a w a r d  t o  i r J u c l e a r ,  o t h e r  t h a n  N u c l e a r ' s  d i s p u t e d  v e r s i o n  o f  
t h e  J u l y  1 9  t e l e p h o n e  c o n v e r s a t i o n .  I n  t h i s  r ega rd ,  i t  
p o i n t s  o u t  t h a t  t h e  Army ' s  J u l y  2 3  mailgram f o r m a l l y  a d v i s e d  
b o t h  c o n t r a c t o r s  t h a t  t h e r e  was a n  a d d i t i o n a l  r e q u i r e m e n t ,  
a n d  r e q u e s t e d  a new o p t i o n  p r i c e .  R e g a r d i n g  t h e  J u l y  24 
l e t t e r  t o  N u c l e a r ,  t h e  Army p o i n t s  o u t  t h a t  i t  m e r e l y  refers  
to  l e v e l i n g  o u t  t h e  e x i s t i n g  p r o d u c t i o n  s c h e d u l e ,  a n d  makes 
n o  c h a n g e  i n  t h e  q u a n t i t y  awarded. T h e  Army s t a t e s  t h a t  
e v e n  u n d e r  N u c l e a r ' s  v e r s i o n  of t h e  a l l e g e d  award c o n v e r s a -  
t i o n ,  t h e  q u a n t i t y  d i s c u s s e d  was s u b s t a n t i a l l y  d i f f e r e n t  
t h a n  t h a t  e v e n t u a l l y  awarded,  a n d ,  t h u s ,  there  is  n o  i n d i c a -  
t i o n  of  a g r e e m e n t  on m a t e r i a l  terms of t h e  a l l e g e d  c o n -  
t r a c t .  F i n a l l y ,  t h e  A r m y  asser t s  t h a t  N u c l e a r ' s  p r o t e s t  is  
u n t i m e l y  s i n c e ,  a t  t h e  l a t e s t ,  N u c l e a r  had  n o t i c e  o n  
A u g u s t  3 ,  by t h e  corrected CRD n o t i c e ,  t h a t  i t  had n o t  b e e n  
awarded t h e  c o n t r a c t ,  b u t  N u c l e a r  d i d  n o t  f i l e  i t s  i n i t i a l  
p r o t e s t  w i t h  t h e  A r m y  u n t i l  A u g u s t  2 7 ,  more t h a n  10 w o r k i n g  
d a y s  a f t e r  i t  h a d  k n o w l e d g e  o f  i t s  b a s i s  f o r  p r o t e s t .  

We agree  t h a t  t o  t h e  e x t e n t  N u c l e a r  i s  a l l e g i n g  t h a t  i t  
was a w a r d e d  a c o n t r a c t  o n  J u l y  1 9 ,  i t s  p r o t e s t  f i l e d  more 
t h a n  10 w o r k i n g  d a y s  a f t e r  i t  h a d  a c t u a l  o r  c o n s t r u c t i v e  
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n o t i c e  ( b y  t h e  Augus t  3 CBD n o t i c e )  t n a t  t h e  agency  d i u  riot 
so  v iew t h e  s i t u a t i o n ,  is u n t i m e l y  unde r  o u r  B i d  Protest  
P r o c e a u r e s .  4 C.F.K.?S: 21.2 ( b ) ( Z )  ( 1 9 8 4 ) ;  Economet r i c  
R e s e a r c h ,  I n c . ,  B-213947, J a n .  23, 1984,  84-1 C.P.D. 11 103. 

Nuclear a l s o  asser ts  t h a t  award t o  Aerolet c o n s t i t u t e d  
m a  p rocuremen t  p o l i c y ,  because i t  i s  a t  a h i g h e r  o v e r a l l  
p r i c e  t h a n  would have  resu l ted  from award t o  Nuclear ,  and 
t h a t  Ae ro je t ' s  l o w  o p t i o n  u n i t  p r i c e  is  t n e  r e s u l t  of the  
s u b s i d y  w h i c h  Aerojet r e c e i v e d  by i t s  i n i t i a l  award a t  a 
u n i t  p r i c e  s u b s t a n t i a l l y  i n  e x c e s s  of t h e  u n i t  p r ice  of 
Nuclear ' s award. 

To t h e  e x t e n t  t h a t  t h i s  a l l e g a t i o n  p ro te s t s  t h e  i n i t i a l  
award t o  Aerojet ,  it i s  c l e a r l y  u n t i m e l y  u n a e r  o u r  B i a  
P ro t e s t  Procedures, 4 C.F.R. § 21.2 ( x > ) ( 2 ) .  The award t o  
~ e r o j e t  was maae o n  A p r i l  20, a n a  N u c l e a r ' s  p r o t e s t  was n o t  
f i l e a  w i t h  GAO u n t i l  September  7. Regard ing  N u c l e a r ' s  
a l l e g a t i o n  t n a t  t h e  awaru t o  Aerojet r e s u l t s  i n  a h i g h e r  
t o t a l  p r ice  t h a n  award t o  N u c l e a r ,  t h i s  a l l e g a t i o n  is 
i n c o r r e c t .  Aero je t ' s  u n i t  2r ice  is  $ 1 7 5  v e r s u s  Nuclear ' s  
u n i t  p r i c e  of $205.20 .  Only by combining  t h e  prices o f  t h e  
o r i g i n a l  award w i t h  t h e  p r i c e  for  t h e  a c i a i t i o n a l  r e q u i r e -  
men t s  c a n  Nuclear asser t  t h a t  i t s  t o t a l  p r i c e  wou ld  be  
lower. T h e  p r e s e n t  i s s u e  c o n c e r n s  o n l y  Nuclear ' s  n i g h e r  
q u o t e u  p r i c e  for  t h e  o p t i o n .  Moreover ,  i n  a d d i t i o n  t o  t h e  
f a c t  t h a t  tile p ro te s t  of t h e  ea r l i e r  awara i s  u n t i m e l y ,  a s  
n o t e d  above  t h e  Army was a c t i n g  w i t h i n  i t s  r i g h t  t o  m a i n t a i n  
m o b i l i z a t i o n  c a p a c i t y  by award ing  p a r t  of t h e  o r i g i n a l  
c o n t r a c t  t o  Aerojet a t  a h i g h e r  p r i c e .  

Rega rd ing  t h e  a l l e g e a  " s u b s i d y "  which Aerojet receivecc 
by v i r t u e  ot i t s  i n i t i a l  award, t h e  p r i c e  d i f f e r e n t i a l  
be tween t h e  t w o  awards was less t h a n  2 0  p e r c e n t  (Nuclear ' s  
u n i t  p r ice  was $205.20 v e r s u s  Aerojet's u n i t  price of 
$ 2 5 1 ) .  T h i s  is  r e a l l y  a p r o t e s t  a g a i n s t  t h e  i n i t i a l  award 
t o  Aerojet a n a  i s  u n t i m e l y .  I f  viewed a s  a p r o t e s t  a g a i n s t  
t h e  e v a l u a t i o n  f o r m u l a  i n  t h e  i n i t i a l  s o l i c i t a t i o n ,  which 
c o n s i a e r e d  o n l y  D a s e  p r i c e ,  w i t h o u t  e v a l u a t i o n  of o p t i o n  
p r i c e s ,  it is a l so  u n t i m e l y .  4 C.F.R. § 21.2 ( ~ ) ( 1 ) .  To 
t h e  e x t e n t  t h a t  N u c l e a r  i s  o b j e c t i n g  t o  any c o m p e t i t i v e  
a u v a n t a g e  w h i c h  Aerojet o b t a i n e d  by v i r t u e  of t h e  e a r l i e r  
awaru ,  o u r  O f t i c e  h a s  c o n s i s t e n t l y  h e l d  t h a t  t h e  governinent  
i s  u n a e r  no o b l i g a t i o n  t o  e l i m i n a t e  a n  a d v a n t a g e  which a 
firm may e n j o y  b e c a u s e  of i t s  p a r t i c u l a r  c i r c u m s t a n c e s ,  
i n c l u d i n g  t h e  award of o t h e r  c o n t r a c t s  by t h e  government ,  
u n l e s s  tne a u v a n t a g e  h a s  r e s u l t e d  from u n f a i r  a c t i o n  on  t h e  
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p a r t  of t h e  g o v e r n m e n t .  P i o n e e r  Tool 61 hie, e t  a l . ,  
B-211691, s u p r a ;  L a n s o n  I n d u s t r i e s ,  I n c . , - . 6 0  Comp.  Gen. 661, 
666 (lrtjl), 81-2 C.P.U. 11 176. h e  h a v e  s p e c i f i c a l l y  hela 
t h a t  a n y  a d v a n t a g e  o b t a i n e d  as  t h e  r e s u l t  of a n  awara s u c h  
a s  this t o  m a i n t a i n  m o b i l i z a t i o n  r e a a i n e s s ,  does n o t  
c o n s t i t u t e  a proscr ibea u n f a i r  a a v a n t a g e .  P i o n e e r  Tool & 
D i e  Company, e t  a i . ,  s u p r a .  

N u c l e a r ' s  a s s e r t i o n  t h a t  t h e  Army e n y a g e a  i n  p r o h i b i t e a  
secret  d e a l i n g s  o r  n e g o t i a t i o n s  w i t h  Aerojet  is u n s u p p o r t e a  
by the r e c o r u .  The Army c h a r a c t e r i z e s  i t s  n e g o t i a t i o n s  w i t h  
Aerojet  a n a  N u c l e a r  as t e s t i n g  t h e  marke t  a f t e r  i t  deter-  
minea  p u r s u a n t  t o  t h e  Feaeral A c q u i s i t i o n  K e g u l a t i o n ,  
9 17.207(d) t h a t  b o t h  c o n t r a c t o r ' s  p r i c e s  were e x c e s s i v e l y  
h i y h .  T h e  Army offerert b o t h  c o n t r a c t o r s  a n  o p p o r t u n i t y  t o  

' lower t he i r  o p t i o n  p r i ces  i n  c o n s i d e r a t i o n  of t h e  r i g h t  to  
d e l i v e r  the  a a a i t i o n a l  r e q u i r e m e n t  o n  a c o n c u r r e n t  bas i s ,  
r a the r  t h a n  a f o l l o w - o n  oas i s .  T h e  Army c o n t e n d s  t h a t  
e i t h e r  t h e  awara c o n s t i t u t e d  a n  o p t i o n  e x e r c i s e ,  o r  t h a t  i t s  
a c t i o n  c o n s t i t u t e a  proper n e g o t i a t i o n s  w i t h  b o t h  p a r t i e s .  

A s  t h e  Army c o r r e c t l y  p o i n t s  o u t ,  o u r  d e c i s i o n s  i n  
V a r i a n  Associates ,  I n c . ,  b-iU8281, Feb.  lo, 1983, b3-1 
C.P.D. l[ 160, a n d  - b e p a r t m e n t  of t h e  A r m y - - R e c o n s i d e r a t i o n ,  
8-208281.2,  J u l y  12, ly b 3 ,  8 3 - 2  C.P.U. 11 78, r e q u i r e  t h a t  
w h e r e  a n  a g e n c y  o f f e r s  a n  i n c u m b e n t  t h e  o p p o r t u n i t y  t o  
reduce i t s  o p t i o n  p r i c e ,  i t  i s  r e q u i r e d  t o  conciuc t  n e y o t i a -  
t i o n s  w h e r e  t h e  f a c t s  i n d i c a t e  t h a t  p r i c e  c o m p e t i t i o n  may be 
a v a i l a b l e .  i-iaving d e t e r m i n e a  t h a t  t h e  o p t i o n  pr ices  were 
e x c e s s i v e ,  and  h a v i n g  y i v e n  Nuclear a n  o p p o r t u n i t y  t o  r e d u c e  
i t s  o p t i o n  p r i c e ,  the a g e n c y  p r o p e r l y  p r o v i a e d  Aerojet  a 
s imi la r  o p p o r t u n i t y .  h h i l e  n o  formal n e g o t i a t i o n s  were 
c o n u u c t e a ,  w e  b e l i e v e  t h a t  t h i s  is  a q u e s t i o n  of form o n l y .  
T h e  Army had made a n  appropr i a t e  d e t e r m i n a t i o n  t h a t  these 
were t h e  o n l y  t w o  m o b i l i z a t i o n  base p r o a u c e r s  w i t h  w h i c h  
n e g o t i a t i o n s  for  t h e  i tem i n  q u e s t i o n  c o u l d  be c o n d u c t e d .  
I n  t h e  A u g u s t  3 ,  c o r r e c t i n g  CBU n o t i c e ,  t h e  Army p r o v i a e d  
n o t i c e  t h a t  b o t h  proaucers were b e i n g  c o n s i d e r e a  f o r  award 
of t h e  a a a i t i o n a l  r e q u i r e m e n t .  b o t h  e l i g i b l e  o f f e r o r s  were 
g i v e n  t h e  same o p p o r t u n i t y  t o  r e d u c e  t h e i r  o p t i o n  pr ices ,  
a n a  apprisea of t h e  same i n f o r m a t i o n  w i t h  respect t o  
q u a n t i t y  a n a  d e l i v e r y  c h a n g e s .  Vie do n o t  see a n y  p r e j u a i c e  
to  i q u c l e a r  r e s u l t i n g  f rom t h e  f a c t  t h a t  more f o r m a l i z e d  
n e y o t i a t i o n  proceaures were n o t  e inployed ,  o r  f r o m  t h e  f a c t  
t n a t  t h e  awara w a s  c h a r a c t e r i z e d  by t h e  Army a s  a n  o p t i o n  
e x e r c i s e .  
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To trie ex ten t  t h a t  ivuclear be l ieves  i t  was e n t i t l e d  t o  
award on a s o i e  source b a s i s ,  oy op t ion  exerc ise  a t  a 
modlfiecl p r i c e ,  t h i s  is c l e a r l y  iniperriiissible. Varian 
Associates ,  Inc. ,  B-206261, supra. Moreover, w i t h  r espec t  
t o  an opt ion exerc isab le  a t  t he  s o l e  d i s c r e t i o n  of t h e  
yovernnient, a s  here ,  our Grf ice  w i l l  not consider under our 
B i d  P r o t e s t  Proceaures an incurhetit c o n t r a c t o r ' s  content ion 
t h a t  an ageticy should have exercised o r  is obl iya ted  t o  
exerc ise  such an opt ion provis ion.  Lanson I n d u s t r i e s ,  I n c . ,  
t i0 Comp. tien. 6 b 1 ,  6 6 4 ,  supra.  S imi la r ly ,  our Off ice  w i l l  
not review a p r o t e s t  t h a t  an agency should awara a con t r ac t  
on a sole-source b a s i s  s i n c e  the ob jec t ive  of our b i d  
S r o t e s t  fbnct ion is t o  insure t u 1 1  and f r e e  competition f o r  
yovernment con t r ac t s .  Kisco Company, Inc. ,  t i -212832 ,  
bept. 2.3, 1 9 8 3 ,  8 3 - 2  C.P.U. 11 372. 

Accordingly, we d i s m i s s  t h e  p r o t e s t  i n  p a r t  ana ueny i t  
i n  p a r t .  

Harry H. Van Cleve 
tieneral Counsel 




